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JURISDICTIONAL STATEMENT
Jurisdiction is conferred upon this court by Utah Code Ann. § 78-2a3(2)(h)(1986).

NATURE OF THE PROCEEDINGS BELOW
The proceedings in the Third Judicial District Court in and for Salt
Lake County, State of Utah, were based on a complaint for declaratory judgment
pursuant to Utah Code Ann. § 78-33-2 (1986) following the stay of an
administrative hearing decision to be rendered by the Division of Contractors of
the Department of Business Regulation of the State of Utah (hereinafter "Division").
ISSUE PRESENTED FOR REVIEW
When the lower court grants summary judgment in an action for
declaratory judgment, is it required to make formal findings of fact, conclusions of
law, and a declaratory judgment for there to be meaning for an appeal?
STATEMENT OF THE CASE
Nature of the case - This case is an appeals taken from an order
of the Third District Court granting summary judgment in favor of the respondent in
a declaratory judgment action.
Course of the proceedings -

On August 26, 1985, a petition was

filed with the Division alleging that the petitioner, North American Builders, Inc.
(hereinafter "North American") had violated Utah Code Ann. § 58-1 a-10(1 )(e)
(Supp. 1985), its predecessor statute Utah Code Ann. § 58-1-18(5) (Supp. 1983),
and also Rules 106(F) and (H) of the Division of Contractors by hiring unlicensed
subcontractors to install siding and other materials for home improvements. On
November 21, 1985 a hearing was held before the hearing officer of the Division.

The hearing was held however, the decision was stayed and the Division filed an
action for declaratory judgment in the Third District Court.
On July 2, 1987, respondent filed a motion for summary judgment but,
the material filed with the clerk on July 2, 1987 was not microfilmed or put in the
court's file.
On August 10, 1987, the Court issued an order dismissing the matter
for lack of prosecution.
On August 14, 1987, counsel for respondent inspected the file and
inquired regarding the absence of the motion, affidavits, exhibits and memoranda
in the file. The clerk of the court suggested refilling copies of the materials
originally filed and making a motion that the court issue an order vacating the
previous order of dismissal.
On August 14, 1987, respondent's counsel filed a copy of the
materials originally filed with the court and filed a motion requesting that the
August 10, 1987 order of dismissal be vacated and the matter be set for hearing.
Respondent's motion for summary judgment came on for hearing in
the Third District Court before the Honorable James S. Sawaya, Judge, on
December 21, 1987. At the hearing neither party requested a court reporter. The
parties were given additional leave to file a supplemental brief and a reply brief.
Appellant did not file a reply memorandum, affidavits and exhibits. The court
granted summary judgment in favor of the respondent on March 2, 1988.
STATEMENT OF STIPULATED FACTS
1. Respondent's complaint for declaratory judgment and cause of
action were instituted pursuant to Utah Code Ann. § 78-33-2 (1953).

-
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2. Jurisdiction was vested in the Third Judicial District Court in and
for Salt Lake County, State of Utah, pursuant to Utah Code Ann. § 78-33-1
(1953).
3. Venue was appropriate in the Third Judicial District Court in and
for Salt Lake County, State of Utah, in that the appellant has its principal place of
business located in Salt Lake County, Utah.
4. The Division is a state agency established pursuant to Utah Code
Ann. § 13-1-2, 1953 (as amended) as provided in Utah Code Ann. § 58A-1-1(1),
1953 (as amended).
5. Both Utah Code Ann. § 58A-1a-4 (Supp. 1985) and its
predecessor statute, Utah Code Ann. § 58A-1 -1 (Supp. 1983) make it unlawful for
a person, firm, corporation or other organization or combination to engage in the
business or act in the capacity of a contractor in the State of Utah without having
a license required by the statute unless exempted therefrom.
6. Both Utah Code Ann. § 58A-1-4(5) (Supp. 1985) and its
predecessor statute, Utah Code Ann. § 58A-1-6(10) (Supp. 1983) authorize the
Division to classify specialty contractors into separate classifications common in
the trade and to license each classification.
7. Both Utah Code Ann. § 58A-1a-7 (Supp. 1985) and its
predecessor statute, Utah Code Ann. § 58A-1-13 (Supp. 1983) classify the
licenses issued by the Division and provide for a class of license designated as a
specialty contractor's license.
8. By rule adopted pursuant to the Utah Rulemaking Act the Division
has classified specialty contractors into classifications common to the trade and

-
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issues licenses for such classifications including a C013 classification which is a
classification for a contractor whose principal business is the execution of
contracts requiring the ability to examine and condition existing surfaces for
installation of siding to produce a weatherproof surface on the structure to which
the siding is attached.
9. By rule 106(F), adopted pursuant to the Utah Rulemaking Act, the
Division requires a license of the division to not contract with persons who are not
licensed to perform the work in the contract.
10. Both Utah Code Ann. § 58A-1a-3(6) (Supp. 1985) and its
predecessor statute, Utah Code Ann. § 58-1-2(6) (Supp. 1983) provide an
exemption to the contractor licensing requirement of Utah Code Ann. § 58A-1a-4
(Supp. 1985) and Utah Code Ann. § 58A-1-1 (Supp. 1983) which exempts from
the licensing requirements of the aforementioned statutes, any person engaged in
the sale or merchandising of personal property which is designed or manufactured
to be attached, installed or affixed to real property if such person contracts with a
person, firm or corporation licensed to install, attach or affix such personal
property.
11. North American Builders, Inc. ("North American''), is a Utah
corporation licensed by the Division under license no. 12181-7 as a general
contractor, insulation contractor, siding contractor, spray texture contractor and
roofing and waterproofing contractor.
12. On October 10, 1984, the Division, on its own information,
initiated an investigation of North American in regard to whether it had violated the
licensing statute or rules of the division.

-
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13. On August 26, 1985, the Division filed a petition before the
division alleging that North American had violated Utah Code Ann. § 58A-1-18(5)
and Rule 106(F).
14. On November 21, 1985, a hearing was held before the hearing
officer of the Division in which North American asserted its defenses that it was
exempted from the licensing statutes of the Division because it is a seller and
merchandiser of personal property and that the installers need not be licensed
since North American is licensed.
15. The rendering of the decision by the hearing officer in the
administrative proceeding has been suspended until the applicable licensing
statutes and rules of the Division have been construed by the Court.
16. The Division is an interested party whose right to require
licensees to observe it rules and statutes is affected by the statutes and
regulations cited.
17. North American is an interested party whose right to conduct
business as a contractor is affected by the statutes and regulations cited.
18. Judgment by the court would terminate an uncertainty or
controversy between the parties.
19. North American is engaged in the business of selling and
installing siding and other materials for home improvements.
20. Salesmen of North American solicit orders from homeowners and
enter into contracts on forms approved and furnished by North American.
21. The parties to the contract are North American and the
homeowner and North American is obligated thereunder to furnish materials and
install them.

22. North American subcontracts the installation to installers
pursuant to a written contract which requires the installer to agree that he is an
independent contractor.
23. The installer furnishes his own truck and tools and hires his own
helpers and pays them from the proceeds of the subcontract between North
American and the installer.
24. The installer is responsible for all state, local and federal taxes for
himself and his workers.
25. North American does not give direction to the installers nor does
it exercise control over the method or means by which the subcontract is fulfilled..
26. The Supreme Court of Utah has ruled in North American Builders,
Inc. v. Unemployment Compensation Division, Department of Employment
Security, Utah, 453 P.2d 142 (1969) that under the above facts, the installers are
not employees of North American but are self-employed craftsmen pursuing an
independently established trade.
27. Aluminum siding is personal property which by its design or
manufacture may be attached, installed, or otherwise affixed to houses or
buildings which are real property.
28. On October 9, 1982, March 18, 1983, May 3, 1983, and August
22, 1984, North American entered into contracts with homeowners in the State of
Utah for installation of siding and other materials and labor.
29. North American subcontracted the installation of the siding and
materials and labor it was obligated to perform under the contracts outlined in
paragraph 24 above to David A. Green, Mel Wood and Tom Wallis, who are not
licensed by the Division.
-
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30. The Division has notified North American that its installers must
be licensed and the North American was in violation of Utah Code Ann. § 58A-1 a10(1)(e) (Supp. 1985) and its predecessor statute Utah Code Ann. § 58A-1-18(5)
(Supp. 1983) and the Division Rule 106 (F) by hiring unlicensed subcontractors to
install the siding and materials.
31. North American's position is that it is not in violation of the above
statues and rules since it is exempted from the licensing statutes because it is a
seller and merchandiser of personal property.
32. North American's position is that under Utah Code Ann. § 58A1a-3(6) (Supp. 1985) and Utah Code Ann. § 58A-1-2(6) (Supp. 1983) the installers
need not be licensed since North American is licensed. Therefore no grounds exist
upon which to revoke or suspend North American's license.
33. North American's position is that the Division has the
responsibility to make sure that the installers are correctly licensed and has no
jurisdiction to require North American to hire only licensed subcontractors.
34. The Division's position is that North American is not exempted
under the statutes nor are the installers exempt and the Division has jurisdiction to
require North American to hire only licensed subcontractors and the failure to hire
licensed subcontractors constitutes a ground upon which to revoke or suspend
North American's license.
SUMMARY OF THE ARGUMENT
Summary judgment is a permissible and adequate remedy in an action
for declaratory judgment. The lower court in this case found the facts to be
undisputed. It granted summary judgment based on the evidence it had before it

in the form of respondent's affidavits and exhibits. It was not required to make
formal findings of fact, conclusions of law, or a declaratory judgment. However, if
the lower court was required to make formal findings of fact, conclusions of law or
a declaratory judgment when granting summary judgment in a declaratory
judgment action, this requirement was substantially complied with when the court
issued its order granting summary judgment because that order, standing alone,
can be liberally construed to be findings of fact, conclusions of law, and a
declaratory judgment for the relief prayed for in respondent's complaint.
ARGUMENT
I. SUMMARY JUDGMENT IS A PROPER AND PERMISSIBLE
PROCEDURE IN AN ACTION FOR DECLARATORY JUDGMENT.
Rule 56(a) of the Utah Rules of Civil Procedure provides that a party
seeking to obtain a declaratory judgment may move for summary judgment in his
favor. It states as follows:
A party seeking to recover upon a claim,
counterclaim, or cross-claim or to obtain a declaratory
judgment
may,...move with or without supporting
affidavits for a summary judgment in his favor upon all or
any part thereof. (Emphasis added)
In this action, respondent filed a declaratory judgment action
requesting the court for the following relief:
1. A judgment by the court declaring that
North American Builders is not exempted from the
licensing statute if it contracts with unlicensed
subcontractors to perform its contracts.
2. A judgment by the Court declaring that
installers hired by North American Builders are not
exempt from the licensing statute.
3. A judgment declaring that the Division of
Contractors has jurisdiction to require North American
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Builders to hire licensed sub-contractors to install siding
and material it is obligated to provide and install under its
contracts with homeowners. Complaint For Declaratory
Judgment, p. 7.
Respondent then filed a Motion for Summary Judgment asking the
court to grant summary judgment in its favor on the following issues:
1. Is the exemption of Utah Code Ann.
§58A-1a-3(6) (Supp. 1985) and Utah Code Ann. §58A1-2(6) (Supp. 1983) available to North American Builders
only if it contracts with another person, firm or
corporation licensed under Utah Code Ann. §58A-1a to
install, affix, or attach the personal property sold or
merchandised by North American Builders?
2. Are the independent contractor installers
with whom North American Builders contracts to perform
the labor and install the personal property it has
contracted for with third parties entitled to an exemption
from Utah Code Ann. §58-A-1a-1 (Supp. 1985) and
Utah Code Ann. §58A-1-2(6) (Supp. 1983) since North
American Builders is licensed as a specialty contractor
classified to install the aluminum siding and perform in
other classifications?
3. Does the Division of Contractors have
jurisdiction to require North American Builders, Inc. to
hire licensed contractors to install siding and material it is
obligated to provide and install under its contracts with
homeowners? Motion For Summary Judgment, pp. 1, 2.
At the time respondent filed its Motion for Summary Judgment, it also
filed an affidavit of James F. Considine and filed Exhibits "A", "B", "C", "E", "F",
"G", "H", and " I " . Appellant filed no affidavits or exhibits or memorandum in
opposition to the motion. The matter was heard on December 21, 1987 and was
fully presented, argued and submitted to the court. Order, p. 1, 2.
On March 2, 1988 the court ruled as follows:
Now, therefore, the court finds that
plaintiffs affidavit and exhibits in support of its motion
for summary judgment are uncontroverted.

Based on the facts as established in the
incontroverted affidavit and exhibits,
IT IS HEREBY ORDERED that plaintiffs
Motion for Summary Judgment is GRANTED as prayed.
Order, p. 2.
The court made the finding, after oral argument, that the affidavit and
exhibits of respondent were not controverted. In the affidavit the court had a
statement of undisputed facts. The exhibits contained all the information
necessary, i.e., division rules, statutes, contracts, certifications as to licensure, for
it to make a ruling. The motion asked the court in light of that information to apply
the facts of the case to the law and rule as a matter of law that respondent was
entitled to judgment. By ruling as it did the court answered each of the issues
presented in the motion and complaint. The court was saying that the exemption
of Utah Code Ann. §§ 58A-1a-3(6) (Supp. 1985) and 58A-1-2(6) (Supp. 1983) was
available to North American only if it contracts with licensed contractors to install
its personal property; that the independent installer contractors are not exempt
from licensure by reason of North American Builders' license; and that the division
has jurisdiction to require North American Builders, Inc. to hire licensed
subcontractors to install the siding and material it is obligated to install by its
contracts.
Resolution of a declaratory judgment action by use of a motion of
summary judgment is expressly authorized by the Utah Rules of Civil Procedure,
Rule 56(a). The court did not err in failing to deny the motion for summary
judgment because a declaratory judgment action was pending.

- li
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II. THE LOWER COURT CASE FOUND THE FACTS TO BE
UNDISPUTED AFTER ORAL ARGUMENT AND GRANTED SUMMARY
JUDGMENT THEREFORE, UNDER RULE 52(a) U.R.C.P. IT WAS NOT
REQUIRED TO MAKE FORMAL FINDINGS OF FACT, CONCLUSIONS
OF LAW, OR A DECLARATORY JUDGMENT.
Rule 52(a) Utah.R.Civ.P., in applicable part provides:
...The trial court need not enter findings of
fact and conclusions of law in rulings on motions, except
as provided in Rule 41(b). The court shall, however,
issue a brief written statement of the ground for its
decision on all motions granted under Rules, 12(b), 50(a)
and (b), 56, and 59 when the motion is based on more
than one ground.
It is a well established principle that if the facts of the case are
undisputed, the necessity of formal findings is eliminated. Featherstone v. Barash,
345 F.2d 246, 250 (10th Cir. 1965); Nuelson v. Sorensen, 293 F.2d 454, 459 (9th
Cir. 1961).
The Utah Supreme Court in Mountain States Telephone and Telegraph
Company v. Atkin, Wright & Miles, 681 P.2d 1258, 1261 (Utah 1984) said:
Therefore, under Rule 56(c), Utah R.Civ.P.,
summary judgment can be granted only if the record
shows that there is not genuine issue as to any material
fact and that the moving party is entitled to judgment as
a matter of law. Doubts, uncertainties or inferences
concerning issues of fact must be construed in a light
most favorable to the party opposing summary judgment.
Litigants must be able to present their cases fully to the
court before judgment can be rendered against them
unless it is obvious from the evidence before the court
that the party opposing judgment can establish not right
to recovery (emphasis added).
The record in this matter contains only the facts the court had before
it at the time of ruling. Appellant has put forth no facts which create issues of
material fact. Those facts were stated in the affidavit of James F. Considine and in
respondent's Memorandum In Support of Motion For Summary Judgment in the

action below. Thus, under the doctrine stated above in Featherstone and Nuelson,
no findings of fact or conclusions of law are required in the present case.
Rule 52(a) of the Utah R.Civ.P. expressly states that in ruling on
motions in a cause of action the court is not required to enter findings of fact or
conclusions of law and must only give a brief written statement of the reason for
the ruling.
In addition, the Supreme Court of Utah has held that "[findings of
fact are unnecessary to support the granting of summary judgment under Rule
52(a) of the Utah Rules. Mountain States Telephone, at p. 1261.
Finally, it should be noted that it is consistent with the overall purpose
of Rule 52 to not require a trial court to make findings of fact, conclusions of law,
or a declaratory judgment when summary judgment can instead be appropriately
granted or when there is no substantial issue concerning any material fact. The
Tenth Circuit Court of Appeals found the purpose of Rule 52 to be "to aid the
appellate court by affording it a clear understanding of the ground or basis of the
decision of the trial court." Featherstone, 345 F.2d at 249. When reviewing an
order granting summary judgment, an appellate court's responsibility is to
determine whether there is any substantial controversy regarding any material fact
and whether the moving party is entitled to judgment as a matter of law. Briggs v.
Holcomb, 740 P.2d 281 (Utah App. 1987).
In this case the facts are undisputed both in the court below and in
this court. No findings of fact or conclusions of law are needed. It is noteworthy
that in making its ruling the court said, "Based on the facts as established in the
uncontroverted affidavit and exhibits, IT IS HEREBY ORDERED that plaintiff's
Motion For Summary Judgment is GRANTED as prayed" (emphasis added). Order
- 13
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at p. 2. The court made its ruling based on the undisputed facts. Its reason for
granting summary judgment was not because plaintiff did not file a responsive
memorandum but rather, because as a matter of law respondent was entitled to
have the judgment rendered in support of its position which is contained in the
statement of facts. See, also Paragraphs 29, and 33 of Mr. Considine's Affidavit
In Support of Motion For Summary Judgment. In essence respondent was asking
the court to rule as a matter of law that its position in regard to use of unlicensed
subcontractors by a licensed contractor was the correct position.
The court did not err in granting summary judgment in favor of
respondent as a matter of law without findings of fact or conclusions of law or
without rendering an opinion.
III. EVEN IF THE LOWER COURT IN THIS ACTION WAS
REQUIRED TO MAKE FORMAL FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND RENDER A DECLARATORY JUDGMENT WHEN
GRANTING SUMMARY JUDGMENT, THIS REQUIREMENT WAS
SUBSTANTIALLY COMPLIED WITH WHEN THE COURT ISSUED ITS
ORDER GRANTING SUMMARY JUDGMENT BECAUSE THAT ORDER,
STANDING ALONE, CAN BE LIBERALLY CONSTRUED TO BE
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND A
DECLARATORY JUDGMENT.
The second to last sentence of Rule 52(a) of the Utah Rules of Civil
Procedure states:
[i]t will be sufficient if the findings of fact
and the conclusions of law are stated orally and recorded
in open court following the close of evidence or appear in
an opinion or memorandum of decision filed by the court.
The Supreme Court of Utah has accordingly held that a judge's
memorandum decision can be regarded as a findings of fact. Sprague v. Boyles
Bros. Drilling Co., 294 P.2d 689, 694 (Utah 1956); Thomas v. Thomas, 569 P.2d
1119, 1121 (Utah 1977).

The Supreme Court of Utah in Pearson v. Pearson, 561 P.2d 1080,
1082 (Utah 1977), has furthermore stated it will be liberal in determining what
constitutes a findings of fact:
In regard to the matter of sufficiency of
findings of fact, a substantial compliance with Rule 52,
Utah Rules of Civil Procedure, is sufficient, and findings
of fact and conclusions of law will support a judgment,
though they are very general, where in most respects
they follow the allegations of the pleadings (emphasis
added).
Even if the lower court was required to make findings of fact and
conclusions of law in the present case, this requirement was substantially complied
with. By issuing the order granting summary judgment, the Third District Court
ruled that the facts as found in respondent's affidavits and exhibits were
undisputed. This was a finding of the facts of the case. Simultaneously, the court
concluded that based on those facts judgment should be granted to respondent.
Furthermore, the court clearly answered respondent's requests for declaratory
judgment when it granted summary judgment.
Respondents moved the court for an "order granting summary
judgment" of the three specific issues presented in its motion for summary
judgment. By granting summary judgment, the lower court was essentially
declaring these issues in favor of the respondent. By granting respondent's motion
for summary judgment, the court was making findings of fact, conclusions of law
and declaring the rights of the parties in "substantial compliance" with Rule 52(a) of
the Utah Rules of Civil Procedure.

CONCLUSION
The Third Judicial District Court of the State of Utah acted properly in
determining that the facts of the present case are undisputed and that respondent
was entitled to summary judgment as a matter of law. Furthermore, the Third
District Court committed no error nor did it abuse its discretion in not making
formally written findings of fact, conclusions of law, or declaratory judgments.
Respectfully submitted this /WS

day of September, 1988.

DAVID L WILKINSON
Attorney General
By
NEAL T. GOOCH
Assistant Attorney General
Attorney for Respondent

MAILING CERTIFICATE
I hereby certify that four (4) true and correct copies of the foregoing
was mailed, postage prepaid, on this

/£*£** day of September, 1988, to:

Mr. Phil L. Hansen
Attorney at Law
1205 East South Temple
Salt Lake City, Utah 84102
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ADDENDUM

COMPLAINT FOR DECLARATORY JUDGMENT
MOTION FOR SUMMARY JUDGMENT
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
MEMORANDUM ORDER OF THIRD DISTRICT COURT, FEBRUARY 25, 1988
ORDER OF THIRD DISTRICT COURT, MARCH 2, 1988

DAVID L. WILKINSON(t3472)
Attorney General
STEPHEN G. SCHWENDIMAN (12691)
Chief, Assistant Attorney General
NEAL T. GOOCU (#1216)
Assistant Attorney General
Tax 6 Business Regulation Division
13 0 State Capitol
Salt Lake City, Utah 84114
Telephone! (801) 533-5319
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OP UTAH
STATE OP UTAH, by and through
the DIVISION OP CONTRACTORS,
Janes P. Considine, Director,
COMPLAINT FOR
DECLARATORY JUDGMENT

Plaintiff,
V8,

Civil Case No. .SLG-JL^T
NORTH AMERICAN BUILDERS, INC.,
a Utah Corporation,
Defendant.

COMES NOW the State of Utah, by and through the
Division of Contractors, represented by the Attorney General of
the State of Utah and complains and alleges as followst
JURISDICTION
1. This complaint is filed and these proceedings are
instituted pursuant to Utah Code Ann. S 78-33-2, 1953.
2.

Jurisdiction is vested in the above court pursuant

y
to Utah Code Ann. § 78-33-1, 1953.

YEUU£
3.

Venue is appropriate in the above court since the

defendant has its principal place of business located in Salt
Lake County at 3785 South 500 West, Salt Lake City, Utah 84115.
PARTIES
4.

The plaintiff, State of Utah, is a sovereign state

of the United States and the Division of Contractors (hereinafter
referred to as the "Division") is a state agency established
pursuant to Utah Code Ann. S 13-1-2, 1953'(as amended) with
authority and purpose to administer and enforce Utah Code Ann.
S 58A-la-l eJLt_&£CU# 1953 (as amended) pursuant to Utah Code Ann.
^^\

58/T-l-lU)^; 1953 (as amended).

The Division is authorized to

take judicial action against persons in violation of the lavs
administered by the Division under Utah Code ArfjTTT 5 8A-l-4(3)j;
1953 (as amended).

The Division is an interested party whose

right to require licensees to observe its rules and statutes is
affected by the the statute cited below.
5.

Defendant, North American Builders, Inc. (herein-

after referred to as North American Builders) is a Utah Corporation licensed by the Division under license No. 12181-7 as a
general contractor, insulation contractor, siding contractor,
spray texture contractor and roofing and waterproofing contractor.

North American Builders is an interested party whose right

to conduct business as a contractor is affected by the statutes
and regulations cited below.
- i

-

6.

Judgment by the above-entitled court would termi-

nate an uncertainty or controversy between the parties which is
described below.
STATUTES AND REGULATIONS
7.

Utah Code Ann. S 58A-la-4 (Supp. 1985T and its

predecessor statute Utah Code Ann. S 5 8A-1-1 (Supp. 1983f make it
unlawful for a person, firm, corporation or other organization or
combination to engage in the business or act in capacity of a
contractor in the state without having a license • • aired by the
statute unless exempted therefrom.
8.

Utah Code Ann. S 58A-l-4(5> (Supp. 1985f and its

predecessor statute, Utah Code Ann. S 5 8A-1-6(10T (Supp. 1983).
authorize the Division to classify specialty contractors into
separate classifications common in the trade and to license each
classification.
9.

Utah Code Ann. § 58A-la-7 (Supp. 1985)^and its

predecessor statute, Utah Code Ann. S 5 8A-1-13 (Supp. 1983
classify the licenses issued by the Division and provides for a
class of license designated as a specialty contractor's license.
10.

Utah Code Ann.Qs 58A-la-3|6J (Supp. 1985) and its

predecessor statute, Utah Code Ann. S 58-l-2(6r (Supp. 1983)
provide an exemption to the contractor licensing requirement of
Utah Code Ann. S 56A-la-4 (Supp. 1985) and Utah Code Ann. S 58A*^
1-1 (Supp. 1983)<

The exemption provides that any person engaged
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in the «*1e'or mercha nH • is i nu OL personal property^ which is
designed or nanufactured to Lc attached, installed or affixed to
real property is not required to be licensed as a contractor if
such person contracts with a person, firm or corporation licensed
to install, attach or affix that personal property.
11.

The Division has classified specialty contractors

into classifications common to the trade and licenses those
classifications.

Among the classifications provided for is a

C013 classification

which is a siding contractor whose

prinicipal business is the execution of~contract^ requiring the
ability to examine and condition existing~~surfaces for
i/fstallatlorVNOf siding to produce a weatherproof surface on the
vQ*^£&MrtT\o which the 6iding i* affixed or installed.
12.

The Division has promulaated rule 106 (P) arid rule

106 (E) •) These rules require a licensee df "the Division to not
contract vittKUnlicensed persons or with persons who are not
licensed in the proper clas"bif tcarfon ror tne work* • be per^
formed in the contract.
STATEMENT OF FACTS
13.

North American Builders is engaged in the business

of selling and installing siding and other materials for home
improvements.
14.

Salesmen of North American Builders solicit orders

from homeowners and enter into contracts on forms approved and
furnished by North American Builders.
- A -

15*

The parties to the contract are North American

Builders and the homeowner and North American Builders is obligated thereunder to furnish the materials and install them.
16.

North American Builders subcontracts the

installation to installers pursuant to a written subcontract
which requires the installer to agree that he is an independent
contractor*
17*

The installer furnishes his own truck and tools

and hires his own helpers and pays them from the proceeds of the
sub-contract between North American Builders and the installers*
18*

The installer is responsible for all state* local

and federal taxes for himself and his workers*
19a

North American Builders does not give direction to

the installers nor does it exercise control over the method or
peans by which the subcontract is fulfilled.
' 20.

The Utah Supreme Court has ruled in tyorth Am^rlgart

Bulldfrtfa?, .InCi vs» Unemployment Compensation Division* Department
ui

Employment Security, Utah, 453 P. 2d 142, (1969: that under the

above facts, the installers are not employees of North American
but are self-employed craftsmen pursuing an independently
established trade.
21.

On October 9f 1*82, March 18, 1983f May 3, 1983

and August 22, 1984 North American Builders entered into contracts with homeowners in the ctate ot Utah for installation of
siding and other materials nn*i lr>N>r.

22.

Korth American Builders subcontracted the instal-

lation of the siainj and materials and labor it was obligated to
perform under the contracts outlined in paragraph 21 to David A.
Green, Mel Wood and Tom Wallis, who are not licenF<ji by the
Division of Contractors.
23.

The Division of Contractors has notified North

American Builders that its installers must be licensed and that
North American Builders is in violation of Utah Code Ann. S 58Ala-10(l)(e) jtSupp. 1985Jand its predecessor statute 58A-1-18(5>"
(Supp. 198"

and the Division of Contractor rules 106(F) and 106

(G) by hiring unlicensed subcontractors to install the siding and
materials.
24.

North American Builders' position is that it is

not in violation of the above statutes and rules since it is
exempted from the licensing statutes because it is a seller and
merchandiser of personal property.
25.

North American Builders9 position is that under

Utah Code Ann. S 58A-la-3(6) (Supp. 1985Jand Utah Code Ann. S
58A-l-2(6) (Supp. 1983) the installers need not be licensed since
North American Builders is licensed.

Therefore no grounds exist

upon which to revoke or suspend North American Builders1 license.
26.

North American Builders9 position is that the

Division of Contractors has the responsibility to make sure the
installers are correctly licrnisod and has no jurisdiction to

require North American Builders to hire only licensed subcontractors.
27.

The Division of Contractors1 position is that

North American Builders is not exempted under the statute nor are
the installers exempt and the Division has jurisdiction to
require North American Builders to hire only licensed
subcontractors and the failure to hire licensed subcontractors
constitutes a ground upon which to revoke or suspend its license.
WHEREFORE the Division prays for the following relief:
1.

A judgment by the court declaring that North

American Builders is not exempted from the licensing statute if
it contracts with unlicensed subcontractors to perform its
contracts.
2.

A judgment by the Court declaring that installers

hired by North American Builders are not exempt from the
licensing statute.
3.

A judgment declaring that the Division of

Contractors has jurisdiction to require North American Builders
to hire licensed sub-contractors to install siding and material
it is obligated to provide and install under its

tracts with

homeowners.
4.

Any other relief either legal or equitable the

court deems necessary and just in the premises.

DATED th is

3i^t~ day

of December 1985.
DIVISION OP CONTRACTORS

By.r

* ^ ^ ^ ^

jmZS
F. CONSIDINE,
-Director

STATE OF UTAH

)

COUNTY OF SALT LAKE

)

63

On the 2±

day of December, 1985, personally

appeared before me James P. Considine, and after being duly
sworn, deposes and says that he is the director of the Division
of Contractors and has read the foregoing complaint for
declaratory judgment and that it is true to the best of his
knowledge and belief.

CMES F. CONSIDINE,
</>"Di rector
SWORN AND SUBSCRIBED to before me this

3/

f^t

December, 1985.

4JZ^»S

^Z^3^y

^

NOTARY PUBLIC
Residing
My Commission

Expires:

at

^£1

day of

DAVID L. WILKINSON (3472)
Attorney General
STEPHEN G. SCHWENDIMAN (#2891)
Chief, Assistant Attorney General
NEAL T. GOOCH (#1216)
Assistant Attorney General
Tax & Business Regulation Division
130 State Capitol
Salt Lake City, Utah 84114
Telephone: (801) 533-5319
oooOooo
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
oooOooo
STATE OF UTAH, by and through
the DIVISION OF CONTRACTORS,
James F. Considine, Director,

MOTION FOR SUMMARY
JUDGEMENT

Plaintiff,
vs.

Civil No. C86-98

NORTH AMERICAN BUILDERS, INC.,
a Utah Corporation,

Judge James S. Sawaya

Defendant.
oooOooo
Comes now the plaintiff, State of Utah by and through
the Division of Contractors, James F. Considine, Director
represented by the Attorney General through Neal T. Gooch,
Assistant Attorney General and moves the court for an order
granting summary judgement of the following issues:
1.

Is the exemption of Utah Code Amu §58A-la-3(6)

(Supp. 1985) and Utah Code Ann. §58A-l-2(6) (Supp. 1983)

available to North American Builders only if it contracts with
another person, firm or corporation licensed under Utah Code Ann.
§58A-la to install, affix, or attach the personal property sold
or merchandised by North American Builders?
2.

Are the independent contractor installers with whom

North American Builders contracts to perform the labor and
install the personal property it has contracted for with third
parties entitled to an exemption from Utah Code Ann* §58A-la-l
(Supp. 1985) and Utah Code Ann. §58A-l-2(6) (Supp. 1983) since
North American Builders is licensed as a specialty contractor
classified to install the aluminum siding and perform in other
classifications?
3.

Does the Division of Contractors have jurisdiction

to require North American Builders, Inc. to hire licensed subcontractors to install siding and material it is obligated to
provide and install under its contracts with homeowners?
Dated this 3&M day of June, 1987.
DAVID L. WILKINSON
Attorney General

BV ^A^^hx

(

NEAL T. GOOCH
Assistant Attorney General
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MAILING CERTIFICATE
I hereby certify that a true and correct copy of the
foregoing was mailedr postage prepaid, on this
1987, to:
Mr. Phil L. Hansen
Attorney at Law
800 Boston Building
Salt Lake City, Utah 84111
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of June,

DAVID L. WILKINSON (3472)
Attorney General
STEPHEN G. SCHWENDIMAN (#2891)
Chief, Assistant Attorney General
NEAL T. GOOCH (#1216)
Assistant Attorney General
Tax & Business Regulation Division
130 State Capitol
Salt Lake City, Utah 84114
Telephone: (801) 533-5319
oooOooo
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
oooOooo
STATE OF UTAH, by and through
the DIVISION OF CONTRACTORS,
James F. Considine, Director,

AFFIDAVIT IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

Plaintiff,
vs.

Civil No. C86-98

NORTH AMERICAN BUILDERS, INC.,
a Utah Corporation,

Judge James S. Sawaya

Defendant.
oooOooo
STATE OF UTAH

)
: SS.

COUNTY OF SALT LAKE )
COMES NOW James F. Considine, after being duly sworn,
deposes and says:
1.

I reside in Salt Lake County, Utah.

2.

I was the director of the Division of Contractors

("Division") of the Department of Business Regulation of the
State of Utah from June, 1983 to December 1, 1986.

3.

The Division is a state agency established pursuant

to Utah Code Ann. §13-1-2, 1953 (as amended) with authority and
purpose to administer and enforce Utah Code Ann. §58A-la-l, et.
seq., 1953 (as amended) as provided in Utah Code Ann. §58A-11(1) , 1953 (as amended).
4.

The Division is authorized to take judicial action

against persons in violation of the laws administered by the
division pursuant to Utah Code Ann. §58A-l-4(3), 1953 (as
amended).
5.

Both Utah Code Ann. §58A-la-4 (Supp. 1985) and its

predecessor statute, Utah Code Ann. §58A-1-1 (Supp. 1983) make it
unlawful for a person, firm, corporation or other organization or
combination to engage in the business or act in the capacity of a
contractor in the State of Utah without having a license required
by the statute unless exempted therefrom.
6.

Both Utah Code Ann. §58A-l-4(5) (Supp,. 1985) and

its predecessor statute, Utah Code Ann. §58A -1-6(10) (Supp.
1983) authorize the Division to classify specialty contractors
into separate classifications common in the trade and to license
each classification.
7. Both Utah Code Ann. §58A-la-7 (Supp. 1985) and its
predecessor statute, Utah Code Ann. §58A-1-13 (Supp. 1983)
classify the licenses issued by the Division and provide for a
class of license designated as a specialty contractor's license.

8.

By rule adopted pursuant to the Utah Rulemaking Act

the Division has classified specialty contractors into
classifications common to the trade and issues licenses for such
classifications including a C013 classification which is a
classification for a contractor whose principal business is the
execution of contracts requiring the ability to examine and
condition existing surfaces for installation of siding to produce
a weatherproof surface on the structure to which the siding is
attached.

See Exhibit nA" which is attached hereto and which is

incorporated by this reference herein.
9.

By rule 106 (F), adopted pursuant to the Utah

Rulemaking Act, the Division requires a licensee of the division
to not contract with persons who are not licensed in the proper
classification for the work to be performed in the contract.

See

Exhibit "An which is attached hereto and which is incorporated by
this reference herein.
10.

Both Utah Code Ann. §58A-la-3(6) (Supp. 1985) and

its predecessor statute, Utah Code Ann. §58-1-2(6) (Supp. 1983)
provide an exemption to the contractor licensing requirement of
Utah Code Ann. §58A-la-4 (Supp. 1985) and Utah Code Ann. §58A-1-1
(Supp. 1983) which exempts from the licensing requirements of the
aforementioned statutes, any person engaged in the sale or
merchandising of personal property which is designed or
manufactured to be attached, installed or affixed to real
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property if such person contracts with a person, firm or
corporation licensed to install, attach or affix such personal
property*
11.

North American Builders, Inc. ("North American"),

is a Utah corporation licensed by the Division under license no.
12181-7 as a general contractor, insulation contractor, siding
contractor, spray texture contractor and roofing and
waterproofing contractor.

See Exhibit "B" which is attached

hereto and which is incorporated by this reference herein.
12.

On October 10, 1984 the Division, on its own

information, initiated an investigation of North American in
regard to whether it had violated the licensing statute or rules
of the division.
13.

On August 26, 1985 the Division filed a petition

before the division alleging that North American had violated
Utah Code Ann. §58A-1-18(5) and Rule 106 (F). See Exhibit "C"
which is attached hereto and which is incorporated by this
reference herein.
14.

On November 21, 1985 a hearing was held before the

hearing officer of the Division in which North American asserted
its defenses that it was exempted from the licensing statutes of
the Division because it is a seller and merchandiser of personal
property and that the installers need not be licensed since North
American is licensed.

- 4 -

15.

The rendering of the decision by the hearing

officer in the administrative proceeding has been suspended until
the applicable licensing statutes and rules of the Division have
been construed by the Court.
16.

The Division is an interested party whose right to

require licensees to observe its rules and statutes is affected
by the statutes and regulations cited.
17.

North American is an interested party whose right

to conduct business as a contractor is affected by the statutes
and regulations cited.
18.

Judgment by the court would terminate an

uncertainty or controversy between the parties.
19.

North American is engaged in the business of

selling and installing siding and other materials for home
improvements.
20.

Salesmen of North American solicit orders from

homeowners and enter into contracts on forms approved and
furnished by North American.
21.

The parties to the contract are North American

and the homeowner and North American is obligated thereunder to
furnish materials and install them.
22. North American subcontracts the installation to
installers pursuant to a written subcontract which requires the
installer to agree that he is an independent contractor.

- 5 -

23. The installer furnishes his own truck and tools and
hires his own helpers and pays them from the proceeds of the
subcontract between North American and the installer*
24. The installer is responsible for all state, local
and federal taxes for himself and his workers.
25. North American does not give direction to the
installers nor does it exercise control over the method or means
by which the subcontract is fulfilled.
26. The Supreme Court of Utah has ruled in North
American Builders, Inc. vs. Unemployment Compensation Division,
Department of Employment Security, Utah , 453 P.2d 142 (1969)
that under the above facts, the installers are not employees of
North American but are self-employed craftsmen pursuing an
independently established trade.

See Exhibit "D" which is

attached hereto and which is incorporated by this reference
herein.
27.

On October 9, 1982, March 18, 1983, May 3, 1983

and August 22, 1984 North American entered into contracts with
homeowners in the State of Utah for installation of siding and
other materials and labor.

See Exhibits "E", "F", "Gw, and "H"

which are attached hereto and which are incorporated by this
reference herein.
28.

North American subcontracted the installation of

the siding and materials and labor it was obligated to perform
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under the contracts outlined in paragraph 24 above to David A.
Green, Mel Wood and Tom Wallisf who are not licensed by the
Division.

See Exhibits "F", "G", "H", and "I".
29.

The Division has notified North American that its

installers must be licensed and that North American was in
violation of Utah Code Ann. §58A-la-10(1)(e) Supp. 1985) and its
predecessor statute 58A -1-18(5) Supp. 1983) and the Division
rule 106 (F) by hiring unlicensed subcontractors to install the
siding and materials.
30.

North American's position is that it is not in

violation of the above statutes and rules since it is exempted
from the licensing statutes because it is a seller and
merchandiser of personal property.
31.

North American's position is that under Utah Code

Ann. §58A-la-3(6) (Supp. 1985) and Utah Code Ann. §58A-l-2(6)
(Supp. 1983) the installers need not be licensed since North
American is licensed.

Therefore no grounds exist upon which to

revoke or suspend North American's license.
32.

North American's position is that the Division has

the responsibility to make sure that the installers are correctly
licensed and has no jurisdiction to require North American to
hire only licensed subcontractors.
33.

The Division's position is that North American is

not exempted under the statutes nor are the installers exempt and

- 7 -

the Division has jurisdiction to require North American to hire
only licensed subcontractors and the failure to hire licensed
subcontractors constitutes a ground upon which to revoke or
suspend North American1 license.
Dated this &^U day of Junef 1987.

^

^

Z

^

7^

TAMES F. CONSIDINE
NOTARY CERTIFICATE
I hereby certify that James F. Considine appeared
before me this^ffira day of June, 1987 and after being duly sworn,
signed the above affidavit in my presence and after having read
the above affidavit stated that the statements made therein are
true and accurate to the best of his information and personal
knowledge.

^JL&tdJat^
y PUBLIC

Residing at Salt Lake County,
Utah
My Commission Expires

t-lf-fS
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MAILING CERTIFICATE
I hereby certify that a true and correct copy of the
foregoing was mailed, postage prepaid, on this $0$ day of June,
1987, to:
Mr. Phil L. Hansen
Attorney at Law
800 Boston Building
Salt Lake City, Utah 84111

DAVID L. WILKINSON (3472)
Attorney General
STEPHEN G. SCHWENDIMAN (#2891)
Chief, Assistant Attorney General
NEAL T. GOOCH (#1216)
Assistant Attorney General
Tax & Business Regulation Division
130 State Capitol
Salt Lake City, Utah 84114
Telephone: (801) 53 8-1299

oooOooo
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
oooOooo
STATE OF UTAH, by and through
the DIVISION OF CONTRACTORS,
James F. Considine, Director,
ORDER
Plaintiff,
Civil No. C86-98
vs.
Judge James S. Sawaya
NORTH AMERICAN BUILDERS, INC.,
a Utah Corporation,
Defendant.
oooOooo

Plaintiff's Motion For Summary Judgement came on for
hearing before the court on December 21, 1987. The matter was
fully presented, argued and submitted with leave granted to
defendant to file a reply memorandum of points and authorities
within twenty days of the date of the hearing.

At defendant's

counsel's request a further extension to file the repy memorandum
was granted and defendant has failed to file a reply memorandum
and affidavits and exhibits.
Now, therefore, the court finds that plaintiff's
affidavit and exhibits in support of its motion for summary
judgement are uncontroverted.
Based on the facts as established in the uncontroverted
affidavit and exhibits,
IT IS HEREBY ORDERED that plaintiff's Motion For
Summary Judgement is GRANTED as prayed.
DATED this

P^ day of March, 1988.
BXJSHE^COURT

J ABES S. SAVtffrA
-District Court Judge A T T E S T
H. DJXON HWDLEY
Cfcf*

MAILING CERTIFICATE

^

, _„£>V,„,/

I hereby certify that . true and correct copy of t h e c ^
£ore9oing

was »!!.-. p o ^ e prepaid, on this X.t day of March.

1988, to:
Mr. Phil Hansen
Attorney at Law
WEOFUTAH
) _
OUWTY OF SALT LAKE ) S S

S u i t e 800
#9 E x c h a n g e P l a c e
* '
CitY, Utah 84111
S a l t u LTaa KkS e
*

CJRT OF SAiT LAKE COUNTY, UTAH DO HEREE/
-"•Tfnr THAT THE ANNEXED AND FCWC3C1NQ '3
r.lUf ANO FULL COPY OF AN ORIGINAL DOCU•3vT ON PILE IN MY OFFICE At- SUCH CLERK

OIXQN tHNDLEYCCUMcJ

/^/C&&<^''
"
~~

/<?SSC>"~~
~~

Clerk

FILE NO.
TITLE:

COUNSEL:

(*> PARTIES PRESENT)

C86-98

COUNSEL

N e a l T. Gooch

STATE OF UTAH

ff B 2 5 1989

-vs-

P h i l L. Hansen

NORTH AMERICAN BUILDERS, INC,

CLERK

236 STATE CAPITOL

HON. James S, Sawaya
JUDGE

REPORTER

DATE: February 25, 1988

BAILIFF

On December 21, 1987 the m ctter of Plaintiff's Motion for Summary
Judgment came on for hearing.

The matter was fully presented, argued

and submitted, and the decision thereon was taken under advisement by
the Court.

The Court, at Defendant's icounsel's request, gave defendant

leave to file a reply memorandum of points and authorities within twenty
days of the date of hearing, and granted a further extension of time to
file said memorandum, which time has expired without said memorandum
having been filed or received by the Court,

Now, therefore,

based upon

Plaintiff's formal request for a ruling, the Court now determines and
rules that based upon the uncontroverted facts as established by the
affidavits in support of said motion, the said motion is granted as
prayed.

S

COPIES TO COUNSEL /r^nAoAS^QnC^l^
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